
Estate of 1st Spouse to Die

(assume $16 million gross estate)

OPTION #1 – TRANSFER ALL ASSETS OUTRIGHT TO S.S.

Surviving 
Spouse

Tax Consequences:

• At 1st spouse’s death, no tax (marital deduction – 2056(a))

• At surviving spouse’s (SS) death, full amount (whatever 
remains) is included in her gross estate (1st spouse’s unified 
credit was wasted prior to portability under 2010 legislation)

Non-tax consequence: 

• Surviving spouse has full control over $16 million



Estate of 1st Spouse to Die

(assume $16 million gross estate)

OPTION #2 – TRANSFER ALL ASSETS TO QTIP TRUST FOR S.S.

Tax Consequences:

• At 1st spouse’s death, no tax (if § 2056(b)(7) satisfied and elected)

• At surviving spouse’s death, full trust value included in her gross 
estate if § 2056(b)(7) QTIP election was made at 1st spouse’s death
(§ 2044 ) (1st spouse’s unified credit was wasted prior to portability 
under 2010 legislation)

Non-tax consequence: 

• 1st decedent controls disposition of trust property

Income to Surviving Spouse for life, 
payable at least annually;
Remainder to children at SS’s death

$16 mil



Estate of 1st Spouse to Die

(assume $16 million gross estate)

OPTION #3 – TYPICAL A / B TRUST STRUCTURE

“A” Trust
“Marital Deduction” Trust
“Marital” Trust

“B” Trust
“Bypass” Trust
“Credit Shelter” Trust

Assets divide at 1st
spouse’s death

(assets not in
B Trust – i.e., $4.3 mil)

(up to applicable
excl. amt – i.e., $11.7 mil)

No tax
(marital deduct)

No tax
(1st spouse’s unified credit)

at Surviving Spouse’s Death

Must be structured to meet marital 
deduct provisions, but § 2056 gives 
flexibility re SS’s ultimate ability to 
dispose of assets.
• one extreme: QTIP – income to 
SS, but no power of SS to control 
disposition upon her death
• middle ground: LEPA – income to 
SS, with 2056(b)(5) GPA power
• other extreme: distribute outright to 
SS at 1st spouse’s death, with no 
trust

Does not get marital deduction (if it 
could satisfy QTIP, no election is 
made)

Optional: Can provide significant 
benefits to SS, if desired – e.g.:

• income for life

• principal for H, E, M, S

• non-general power of appointment 
to appoint principal among heirs

Need not provide anything for SS

INCLUDED IN SS’s 
GROSS ESTATE
(along with SS’s other 
assets)

NO TAX!If QTIP, distributed per 1st
decedent’s desires, else 
depends on SS’s powers 
and whether exercised 

Distributed per 1st decedent’s 
desires, unless SS had, and 
exercised, a non-general 
power of appointment


